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g afietepat @7 M Ug 9a1 Name & Address of the Appellant / Respondent
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Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

YRE PR BT TG JETT  °
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4% Eloor, Jeevan Deep Building, Parliament Street, New

" Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :

(i) aﬁwﬁaﬁzﬁmﬁ'mﬂ?ﬁaﬁzﬁwﬁﬁﬁﬁrwmmmﬁmﬁﬂ YUSFIR ¥ Y
mwﬁw?f-aﬁgqqﬁﬁ,mWmeﬁaﬁa@ﬁmﬁmﬁﬁmﬁﬂﬁwﬁﬁwﬁaﬁw:%

<RM g8 B
(i) In case of any loss of goods where the loss oceur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. ’

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on, excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
fo any country or territory outside India. ‘ ' :
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(¢)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. -
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs:200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a%?ﬂ?l ST I IfAFIH, 1944 B aRT 35— /355 B aiqeiq—
| Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.




The a_ppeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appeliant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournmeht
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FUS FTIT g |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) )
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For an appeal to be filed before the CESTAT, 10% of the Duty & Pepalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the' pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken; -
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunalon’ paymentg
Ity are in dispute, ofzpenalty, wh\e;r%g \
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10% of the duty demanded where duty or duty and pena
penalty alone is in dispute.”
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ORDER IN APPEAL

This appeal has been filed by M/s. Masta Machinery Stores Private Limited, Plot
No. 553, GIDC, Kathwada, Ahmedabad 382430 [for short —‘appellant’] against .OIO No.
MP/19/Dem/2017-18 dated 30.10.2017 passed by the Assistant Commissioner, CGST and

Central Excise, Division V, Ahmedabad South Commissionerate [for short ~adjudicating authority’].

2. The facts of the case are that during the course of scrutiny of ER-1 filed by the |

appe'llant, it was noticed that the appellant had cleared plummer block, valued at Rs. .

1,13,67,794/-, without payment of Ceniral Excise duty under notification No. 12/2012-CE [Sr.
No. 338]. As further veriﬁcatibﬁ revealed that the appellant had not-fulﬁlled all the conditions
of the said notification, a show cause notice dated 4.7.2016 was issued to the appellant, inter
alia, proposing to [a]deny the appeliant the benefit of the bsaid notification; [b]Jdemand central
excise duty of Rs. 14,20,974/- along with interest. The notice further proposed penalty under
section 11AC(1)(a) of the CEA 94 and Rule 25 of the Central Excise Rules, 2002. The
excisable goods involved, were also proposed to be confiscated under Rule 25 of the Central

~ Excise Rules, 2002.

3. This notice was adjudicated vide the aforemsntioned OIO dated 30.10.2017,
wherein the adjudicating authority denied the exemption benefit; confirmed the demand along
with interest; imposed penalty on the appellant. The adjudicating authority also confiscated the

goods and further imposed redemption fine of Rs. 14,20,974/- on the appellant.

4, Feeling aggrieved, the appellant has filed this appeal on the following grounds:

. the impugned order is ex facie illegal as none of the submission has been
considered while deciding the proposals against the appellant;
e that the order even on merits is unsustainable; that the appellant had supplied the

goods which were used for the mega power project which is undisputed; that the
substantive condition of the goods being used for the mega power project is
satisfied; i ‘

o that the appellant has learnt from the contractor [BHEL] and the sub contractor
that no objections as was raised vide the aforementioned show cause notice was
raised anywhere for supplies of goods for the said mega power project; that
similar documents like certificates, undertaking were made available to all such
vendors and sub contractors and the concerned goods were supplied to them
against such documents;

J that the adjudicating authority did not give any finding on a written
communication from BHEL, a copy of which was given to the adjudicating
authority, intimating that all the concerned BHEL units were availing duty
benefit on Suratgarh project on the basis of such certificates;

° that the benefit of exemption notification should be extended to the appellant
when the same is extended to other manvfacturer suppliers throughout the
country; that they would like to rely on the case of Darshan Boardlam Litd
[2013(287) ELT 401], Ralli Engine Ltd[2004(62) RLT 607]

. that this project was a mega power project which was made under
ICB[International Competitive Bidding] a fact certified by Project Authority
Certificate dated 2.7.2013; that awarding a contract for supplies to a power
project through ICB means that the condition referred to at SI. No. 338 for supply
of machinery was fulfilled; that the Chief Engineer in the PAC has specifically
certified that the supply of goods under the contract made to mega power project

in India was under the procedure of ICB in accordance with the provisions-of .
paragraph 8.2(f) of the FTP; para 8.2(f) of FTP makes a reference ‘to-supply of "
goods to any project wherein Ministry has permitted import of such-goeds under -

zero customs duty; , g}
o

",
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J that a combined & harmonious reading of para 8.2(f) and customs notification
No. 12/2012-Cus shows that when goods are supplied to a mega power project in
India under ICB' it was a project where the supply of power had been either tied
up through the tariff based competitive bidding or the mega power project was
awarded to a developer on the basis of such bidding; ‘

. that in so far as the objections regarding clause [c] and [d], are concerned, the
appellant stated that the conditions did not appear to have been fulfilled in the
manner prescribed; that there was however no dispute that these conditions and
the requirement laid down there under being satisfied by virtue of the certificates

‘ and undertaking issued by responsible and unauthorized persons; '

. that the objection that the undertaking should be by a CEO of the project while in
this case it was issued by the COO of M/s. Bevecon Wayron P Ltd- thereby leads
to a question as to - whether the person issuing the undertaking is important or it
is the contents of the undertaking - which is of significance;

J that as an alternative, they were eligible for Sr. No. 336 of the notification which
exempted all the goods supplied against the ICB, which was however subject to
fulfiliment of condition no. 41; that since the condition no. 41 stands fulfilled,
they were eligible for availing the benefit of the exemption;

. that the imposition of penalty under section 11AC is unjustified; that there is no
suppression or any mis statement; that their action of clearing the goods were
bonafide; that no penalty is justified;

J that the confiscation of the goods and imposition of redemption fine is illegal and
unauthorized; that they wish to rely on the case of Manjula Showa Ltd
[2008(227) ELT 330] and Shiv Kripa Ispat [2009(235) ELT 623];

o that there is no short levy or non levy; that even the demand of interest under
section 11A is not maintainable;

5. Personal hearing in the case was held on 22.2.2018, wherein Ms. -Shilpa Dave,
Advocate, appeared on behalf of the appellant. The Learned advocate reiterated the grounds of
appeal. She further stressed on [a] that since the benefit of sl. No. 338 was denied they were
eligible for the benefit of 336, the conditions of which they fulfilled; and [b] that other similarly

placed sub contractors of BHEL were given benefit under the said exemption.

6. I have gone through the facts of the case, the grounds of appeal and the oral
averments raised during the course of personal hearing. I find that the issue to be decided is

whether the appellant is eligible for the benefit of exemption notification claimed by them or

otherwise.

7. The ‘appellant has claimed that the Government of Rajasthan through RRVUNL
[Rajasthan Rajya Vidyut Utpadan Nigam Limited] envisaged a Mega Power project at Suratgarh,
Rajasthan; that RRVUNL entered into an agreement with BHEL as the main contractor and M/s.
Bevcon Wayors P Ltd as the sub-confractor, who in turn approached the appellant for supply of
Plummer block for use in the said mega power project. The appellant supplied these goods by
availing the benefit of “exemption under notification No. 12/2012-CE [Sr. No. 338]. The
adjudicating authority has howex)ef held that the appellant is not eligible for the benefit of the

exemption notification on the grounds that:

o their claim for the benefit of exemption is not supported by documentary e/yi@e;iéés;;§~{ .
e that on going through the PAC it is evident that - the essential reqq,ir‘_;qrﬂént;;tlmt:. igg

R ) TR
power has been tied up through tariff based competitive bidding or/g pOJect/ has beef, ?ngafded
through tariff based competitive bidding’ has been struck down; o . E
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o that for the appellant, to now come up with a averment that he will now claim the benefit under a LS
new condition at the time of personal hearing is unfair, unjust, improper and bad in the eye of
law;

o that the appellant has failed to establish that they had fulfilled all the conditions of . the
notifications under which the duty exemption has been claimed and availed.

4

8. On going through the grounds of appeal and in-fact even in the oral submissions,
it was argued that the adjudicating auﬂlority had not g‘iven'his .ﬁndings on the defence made by
the appellant in the impugned OIO. In-fact,.I find that all the grounds raised before me were
raised even before the original adjudicating authority. However, it is evident that no findings
have been made on the defence made by the appellant except that they have not been able to

establish that they had fulfilled all the condition of the notification.

9. Board vide its Circular No. 1053/2/2017-CX., dated 10-3-2017, has dealt on how
an adjudication order should be passed. The relevant paras are quoted below for ease of

reference;

14.5  Adjudication order : The adjudicarion order must be a speaking order. A speaking

order is an order that speaks for itself. A good adjudication order is expected to stand the

test of legality, fairness and reason at higher appellate forums. Such order should O
contain all the details of the issue, clear findings and a reasoned order.

14.6 Analysis of issues : The Adjudicating authority is expected to examme all
evidences, issues and material on record, analyse those in the context of alleged charges

in the show cause notice. He is alsg expected to examine each of the points raised in the

reply fo the SCN and accept or reject them with cogent reasoning. After due analysis of

Jacts and law, adjudicating authority is expected to record his observations and findings

in the adjudication order.

[emphasis added]

10. Since the adjudicating authority has not given any findings on the issues raised by
the appellant, the impugned OIO cannot be termed as a speaking order. The Hon’ble Supreme
Court in the case of Kranti Associates Private Limited [2011(273) ELT 345], on the importance

of issuing a speaking order, has held as follows:

51. . Summarizing the above discussion, this Court holds : O

(a) In India the judicial trend has always been to record reasons, even in administrative
decisions, if such decisions affect anyone prejudicially.

) A quasi-judicial authority must record reasons in support of its conclusions.

(c) Insistence on recording of reasons is meant (o serve the wider principle of justice that
Justice must not only be done it must also appear to be done as well.

(@) Recording of reasons also operates as a valid restraint on any possible ar bztrary exercise
of judicial and quasi-judicial or even administrative power.

(e) Reasons reassure that discretion has been exercised by the decision maker on relevant
grounds and by disregarding extraneous considerations.
o Reasons have virtually become as indispensable a component of a decision making

process as observing principles of natural justice by judicial, quasz -judicial and even by
administrative bodies.

(2 Reasons facilitate the process of judicial review by superior Courts.

(h) The ongoing judicial trend in all countries committed to rule of law and constitutional
governance is in favour of reasoned decisions based on relevant facts. This is virtually the Life
blood of judicial decision making justifying the principle that reason is the soul of justice.

(i) Judicial or even quasi-judicial opinions these days can be as different as the judges and
authorities who deliver them. All these decisions serve one common purpose which is to
demonstrate by reason that the relevant factors have been objectively consider ed. This is /
important for sustaining the litigants’ faith in the justice delivery system. -
G) Insistence on reason is a requirement for both Judicial accountability and tr anspare 2.
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%) If a Judge or a quasi-judicial authority is not candid enough about his/her decision
making process then it is impgssjble to know whether the person deciding is Jaithful to the
doctrine of precedent or to principles of incrementalisiitt
@ Reasons in support of decisions must be cogent, clear and succinct. A pretence of reasons
or ‘rubber-stamp reasons’ is not to be equated with a valid decision making process.
(m) It cannot be doubted that transparency is the sine qua non of restraint on abuse of
judicial powers. Transparency in decision making not only makes the judges and decision makers
less prone to errors but also makes them subject to broader scrutiny. (See David Shapiro in
Defence of Judicial Candor (1 987) 100 Harward Law Review 73 1-737).
(1) Since the requirement to record reasons emanates from the broad doctrine of fairness in
decision making, the said requirement is now virtually a component of human rights and was
considered part of Strasbourg Jurisprudence. See (1994) 19 EHRR 553, at 562 para 29 and Anya
v. University of Oxford, 2001 EWCA Civ 4 05, wherein the Court referred to Article 6 of
European Convention of Human Rights which requires, “adequate and intelligent reasons must
be given for judicial decisions”.
(o) In all common law jurisdictions judgments play a vital role in setting up precedents for
the future. Therefore, for development of law, requirement of giving reasons for the decision is of
the essence and is virtually a part of “Due Process”.

11. In view of the foregoing, since no reasoning is given in the impugned OIO on the
averments raised by the appellant, it would be difficult for me to give my findings in the matter.
Therefore, it would be prudent to remand it back to the adjudicating authority to pass a speaking

order in the matter, discussing in detail each and every jssue raised by the appellant and giving

a specific finding on the issues. The adjudicating authority is also directed to decide the matter
within six weeks from the receipt of this order. Needless to state, that the adjudicating authority

will adhere to the principles of natural justice, while deciding the matter.

12. Wwﬁﬁﬁmwmwmﬁmm%l
12. The appeal filed by the appellant stands disposed of in above terms.
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Date: .2.2018

Attested

b
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Superintendent,
Central Tax,
Ahmedabad.

By RPAD.

To,

M/s. Masta Machinery Stores Private Limited,
Plot No. 553, GIDC,

Kathwada,
Ahmedabad 382 430
Copy to:- / / o

1. The Chief Commissioner, Central Tax, Ahmedabad Zone . i
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
e
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The Deputy/Assistant Commissioner, Central Tax, Division-V, Ahmedabad Souih
Commissionerate.

The Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate.

Guard File.

P.A.
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